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DETAILED ACTION 
Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

1. Claims 1,10, 13-15, 23, 28, 29, and 39 are rejected under 35 U.S.C. 102(b) as 
being anticipated by U.S. Patent 4,763,983 to Keith. Keith teaches a plurality of optical 
fibers (waveguides) 14 disposed within a tube 20, and a dry insert made of cushioning 
yarn (continuous strand composed of natural or man-made filaments) 16 wrapped 
around by a rubber tape 18. As seen in Fig. 1, the cushion yarn layer 16 is clearly 
formed as loops around the optical fibers 14 and a plastic member 12. The loops are 
formed by multiple (at least one) filaments of yarn. 

2. With reference to claims 1, 10, 13, and 14 and a specific range of optical 
attenuation of less than 0.3 dB/km, it would have been obvious to one of ordinary skill in 
the art at the time the invention was made to determine such a range, since it has been 
held that where the general conditions of a claim are disclosed in the prior art, 
discovering the optimum or working ranges involves only routine skill in the art. In re 
Aller, 105 USPQ 233. The motivation would be to prevent substantial compression of 
the optical fiber and avoid optical attenuation. (See conclusion for relevant art regarding 
compression and optical attenuation). 
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3. With reference to claims 15. 23. and 28 and a specific range of percentage of 
compression of the dry insert, it would have been obvious to one of ordinary skill in the 
art at the time the invention was made to determine such a range, since it has been 
held that where the general conditions of a claim are disclosed in the prior art, 
discovering the optimum or working ranges involves only routine skill in the art. In re 
Aller, 105 USPQ 233. The motivation would be to create a substantially large enough 
coefficient of friction and subsequently friction force between the optical waveguides 
and the dry insert (and indirectly the tube) so that the optical waveguides is not easily 
pulled out of its protective elements. 

4. With reference to claims 29 and 39 and a specific range of pull-out force, it 
would have been obvious to one of ordinary skill in the art at the time the invention was 
made to determine such a range, since it has been held that where the general 
conditions of a claim are disclosed in the prior art, discovering the optimum or working 
ranges involves only routine skill in the art. In re Aller, 105 USPQ 233. The motivation 
would be that a substantially large enough pull-out force between the optical 
waveguides and the dry insert (and indirectly the tube) does not allow the optical 
waveguides to be easily pulled out of its protective elements. 

5. Claims 2 and 6 are rejected under 35 U.S.C.§1 03(a) as being unpatentable 
over Keith as applied to claim 1 above, and further in view of U.S. Patent 5,621,841 to 
Field. Keith discloses the claimed invention except for a water-swellable material. Field 
teaches that yarns 25 formed of water-swellable material can help keep water from 
penetrating into an optical cable. It would have been obvious to one of ordinary skill in 
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the art at the time the invention was made to use yarns/filaments of water-swellable 
property to replace those yarns that are not water-swellable in constructing the optical 
tube. The motivation would be that such method accomplishes two purposes 
simultaneously: preventing water penetration and cushioning, thus reducing the overall 
size and cost of the optical tube. 

6. Claim 3. 7. and 8 are rejected under 35 U.S.C.§1 03(a) as being unpatentable 
over Keith as applied to claim 1 . Keith discloses the claimed invention except for 
specific ranges of percentage of compression of the dry insert and a pull-out force 
between the dry insert and the tube, it would have been obvious to one of ordinary skill 
in the art at the time the invention was made to determine such ranges, since it has 
been held that where the general conditions of a claim are disclosed in the prior art, 
discovering the optimum or working ranges involves only routine skill in the art. In re 
Aller, 105 USPQ 233. The motivation would be to create a substantially large enough 
coefficient of friction and subsequently pull-out force between the optical waveguides 
and the dry insert (and indirectly the tube) so that the optical waveguides is not easily 
removed from its protective elements. 

7. Claim 4 is rejected under 35 U.S.C.§1 03(a) as being unpatentable over Keith 
as applied to claim 3 above, and further in view of Field. Keith discloses the claimed 
invention except for a water-swellable material. Field teaches that yarns 25 formed of 
water-swellable material can help keep water from penetrating into an optical cable. It 
would have been obvious to one of ordinary skill in the art at the time the invention was 
made to use yarns/filaments of water-swellable property to replace those yarns that are 
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not water-swellable in constructing the optical tube. The motivation would be that such 
method accomplishes two purposes simultaneously: preventing water penetration and 
cushioning, thus reducing the overall size and cost of the optical tube. 

8. Claim 5 is rejected under 35 U.S.C.§1 03(a) as being unpatentable over Keith 
as applied to claim 1. Keith discloses the claimed invention except for a specific range 
of percentage of compression of the dry insert, it would have been obvious to one of 
ordinary skill in the art at the time the invention was made to determine such a range, 
since it has been held that where the general conditions of a claim are disclosed in the 
prior art, discovering the optimum or working ranges involves only routine skill in the art. 
In re Aller, 105 USPQ 233. The motivation would be to limit the compression force 
between the optical waveguides and the dry insert (and indirectly the tube) so that the 
optical waveguides is not overly compressed, resulting in undesirable optical 
attenuation. 

9. Claim 9 is rejected under 35 U.S.C.§1 03(a) as being unpatentable over Keith 
as applied to claim 1. Keith discloses the claimed invention except for the maximum 
height of the dry insert. It would have been an obvious matter of design choice to limit 
the height of the dry insert since such a modification would have involved a mere 
change in the size of the component. A change in size is generally recognized as being 
within the level of ordinary skill in the art. In re Rose, 105 USPQ 237 (CCPA 1955). 
The motivation would be to limit the size of the tube and subsequently the overall fiber 
optic assembly made of such tubes. 
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10. Claim 11 is rejected under 35 U.S.C.§1 03(a) as being unpatentable over 
Keith as applied to claim 1. Keith discloses the claimed invention except for placing 
filaments on both side of the tape. It would have been obvious to one having ordinary 
skill in the art at the time the invention was made to use a second filament in 
constructing the optical tube, since it has been held that mere duplication of the 
essential working parts of a device involves only routine skill in the art. St. Regis Paper 
Co. v. Bemis Co., 193 USPQ 8. The motivation would be to provide additional cushion 
to the optical fibers. (See conclusion for relevant art regarding dual-sided cushion.) 

11. Claim 16 is rejected under 35 U.S.C.§1 03(a) as being unpatentable over 
Keith as applied to claim 15. Keith discloses the claimed invention except for a specific 
range of percentage of compression of the dry insert that should not be exceeded, it 
would have been obvious to one of ordinary skill in the art at the time the invention was 
made to determine such a range, since it has been held that where the general 
conditions of a claim are disclosed in the prior art, discovering the optimum or working 
ranges involves only routine skill in the art. In re Aller, 105 USPQ 233. The motivation 
would be to limit the compression force between the optical waveguides and the dry 
insert (and indirectly the tube) so that the optical waveguides is not overly compressed, 
resulting in undesirable optical attenuation. 

12. Claim 17 is rejected under 35 U.S.C.§1 03(a) as being unpatentable over 
Keith as applied to claim 15. Keith discloses the claimed invention except for a tape 
made of foam, which is widely available, it would have been obvious to one of ordinary 
skill in the art at the time the invention was made to use the foam tape as part of the dry 
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insert. The motivation would be that physical properties of foam allow further 
cushioning function for the dry insert in addition to the filament loops. 

13. Claims 18 and 24 are rejected under 35 U.S.C.§1 03(a) as being 
unpatentable over Keith as applied to claim 1 above, and further in view of U.S. Patent 
4,815,813 to Arroyo et al. Keith discloses the claimed invention except for a water- 
swellable tape. Arroyo teaches that it is known in the art many commercially available 
cables include a water-swellable tape 31 to keep water from penetrating into an optical 
cable. It would have been obvious to one of ordinary skill in the art at the time the 
invention was made to use tape of water-swellable property in constructing the optical 
tube. The motivation would be that such method accomplishes two purposes 
simultaneously: preventing water penetration and securing the filaments within, thus 
reducing the overall cost of the optical tube. 

14. Claim 20 and 21 are rejected under 35 U.S.C.§1 03(a) as being unpatentable 
over Keith as applied to claim 15. Keith discloses the claimed invention except for a 
specific range of a pull-out force between the dry insert and the tube, it would have 
been obvious to one of ordinary skill in the art at the time the invention was made to 
determine such ranges, since it has been held that where the general conditions of a 
claim are disclosed in the prior art, discovering the optimum or working ranges involves 
only routine skill in the art. In re Aller, 105 USPQ 233. The motivation would be to 
create a substantially large enough pull-out force between the optical waveguides and 
the dry insert (and indirectly the tube) so that the optical waveguides is not easily 
removed from its protective elements. 
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15. Claim 22 is rejected under 35 U.S.C.§1 03(a) as being unpatentable over 
Keith as applied to claim 15. Keith discloses the claimed invention except for the 
maximum height of the dry insert. It would have been an obvious matter of design 
choice to limit the height of the dry insert since such a modification would have involved 
a mere change in the size of the component. A change in size is generally recognized 
as being within the level of ordinary skill in the art. In re Rose, 105 USPQ 237 (CCPA 
1955). The motivation would be to limit the size of the tube and subsequently the 
overall fiber optic assembly made of such tubes. 

16. Claim 30 is rejected under 35 U.S.C.§1 03(a) as being unpatentable over 
Keith as applied to claim 29. Keith discloses the claimed invention except for a specific 
range of a pull-out force between the dry insert and the tube, it would have been 
obvious to one of ordinary skill in the art at the time the invention was made to 
determine such ranges, since it has been held that where the general conditions of a 
claim are disclosed in the prior art, discovering the optimum or working ranges involves 
only routine skill in the art. In re Aller, 105 USPQ 233. The motivation would be to 
create a substantially large enough pull-out force between the optical waveguides and 
the dry insert (and indirectly the tube) so that the optical waveguides is not easily 
removed from its protective elements. 

17. Claim 31 is rejected under 35 U.S.C.§1 03(a) as being unpatentable over 
Keith as applied to claim 30 above, and further in view of U.S. Patent 4,815,813 to 
Arroyo et al. Keith disclose the claimed invention except for a water-swellable 
substance. Arroyo teaches that it is known in the art many commercially available 
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cables include a water-swellable tape 31 to keep water from penetrating into an optical 
cable. It would have been obvious to one of ordinary skill in the art at the time the 
invention was made to use tape of water-swellable property in constructing the optical 
tube. The motivation would be that such method accomplishes two purposes 
simultaneously: preventing water penetration and securing the filaments within, thus 
reducing the overall cost of the optical tube. 

18. Claim 33 is rejected under 35 U.S.C.§1 03(a) as being unpatentable over 
Keith as applied to claim 29. Keith discloses the claimed invention except for specific 
ranges of percentage of compression of the dry insert and a pull-out force between the 
dry insert and the tube, it would have been obvious to one of ordinary skill in the art at 
the time the invention was made to determine such ranges, since it has been held that 
where the general conditions of a claim are disclosed in the prior art, discovering the 
optimum or working ranges involves only routine skill in the art. In re Aller, 105 USPQ 
233. The motivation would be to create a substantially large enough coefficient of 
friction and subsequently pull-out force between the optical waveguides and the dry 
insert (and indirectly the tube) so that the optical waveguides is not easily removed from 
its protective elements. 

19. Claim 34 is rejected under 35 U.S.C.§1 03(a) as being unpatentable over 
Keith as applied to claim 29. Keith discloses the claimed invention except for a specific 
range of percentage of compression of the dry insert, it would have been obvious to one 
of ordinary skill in the art at the time the invention was made to determine such a range, 
since it has been held that where the general conditions of a claim are disclosed in the 
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prior art, discovering the optimum or working ranges involves only routine skill in the art. 
In re Aller, 105 USPQ 233. The motivation would be to limit the compression force 
between the optical waveguides and the dry insert (and indirectly the tube) so that the 
optical waveguides is not overly compressed, resulting in undesirable optical 
attenuation. 

20. Claim 35 is rejected under 35 U.S.C.§1 03(a) as being unpatentable over 
Keith as applied to claim 29 above, and further in view of U.S. Patent 4,815,813 to 
Arroyo et al. Keith discloses the claimed invention except for a water-swellable tape. 
Arroyo teaches that it is known in the art many commercially available cables include a 
water-swellable tape 31 to keep water from penetrating into an optical cable. It would 
have been obvious to one of ordinary skill in the art at the time the invention was made 
to use tape of water-swellable property in constructing the optical tube. The motivation 
would be that such method accomplishes two purposes simultaneously: preventing 
water penetration and securing the filaments within, thus reducing the overall cost of the 
optical tube. 

21. Claim 37 is rejected under 35 U.S.C.§1 03(a) as being unpatentable over 
Keith as applied to claim 29. Keith discloses the claimed invention except for the 
maximum height of the dry insert. It would have been an obvious matter of design 
choice to limit the height of the dry insert since such a modification would have involved 
a mere change in the size of the component. A change in size is generally recognized 
as being within the level of ordinary skill in the art. In re Rose, 105 USPQ 237 (CCPA 
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1955). The motivation would be to limit the size of the tube and subsequently the 
overall fiber optic assembly made of such tubes. 

22. Claims 40 and 42 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Keith as applied to claims 1 and 2. Claims 40 and 42 teach the method by which , 
the apparatus disclosed in claims 1 and 2 is made. The method is inherent to the 
apparatus and also considered unpatentable because all limitations have been met by 
prior art and the applicant merely present the most logical way of constructing the 
optical tube. 

23. Claim 41 is rejected under 35 U.S.C. 103(a) as being unpatentable over Keith 
as applied to claim 40 above. Keith discloses the claimed invention except for a cable 
jacket around the outside of the optical tube assembly. It is well known in the art to use 
a cable jacket as claimed by the applicant, and it would have been obvious to one of 
ordinary skill in the art at the time the invention was made to use a cable jacket. The 
motivation would be to provide an extra layer of protection to the optical fiber or act as 
an enclosing element for anything else placed outside the optical tube, such as a 
strength member. 

Allowable Subject Matter 

24. Claims 12, 19, 25-27, 32, 36, and 38 are still objected to as being dependent 
upon rejected base claims, but would be allowable if rewritten in independent form 
including all of the limitations of the base claim and any intervening claims. The 
reasons for allowability were stated in the first office action on merits. 
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Conclusion 



Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Charlie Peng whose telephone number is (571) 272- 
2177. The examiner can normally be reached on 9 am - 6 pm M-F. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Frank Font can be reached on (571) 272-2415. The fax phone number for 
the organization where this application or proceeding is assigned is 703-872-9306. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 



Charlie Peng 
Charlie.Peng@uspto.gov 




Frank G. Font 
Supervisory Patent Examiner 
Technology Center 2800 



